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H.R. 5292, “THE FLEXIBLE FUNDING FOR
CHILD PROTECTION ACT OF 2000”

TUESDAY, OCTOBER 3, 2000

HOUSE OF REPRESENTATIVES,
COMMITTEE ON WAYS AND MEANS,
SUBCOMMITTEE ON HUMAN RESOURCES,
Washington, DC.
The Subcommittee met, pursuant to notice, at 10:05 a.m., in
room B-318, Rayburn House Office Building, Hon. Nancy L. John-
son (Chairman of the Subcommittee) presiding.
[The advisory announcing the hearing follows:]
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ADVISORY

FROM THE COMMITTEE ON WAYS AND MEANS
SUBCOMMITTEE ON HUMAN RESOURCES

FOR IMMEDIATE RELEASE CONTACT: (202) 225-1025
September 26, 2000
No. HR-25

Johnson Announces Hearing on H.R. 5292, the

“Flexible Funding for Child Protection Act of
2000”

Congresswoman Nancy L. Johnson (R-CT), Chairman, Subcommittee on Human
Resources of the Committee on Ways and Means, today announced that the Sub-
committee will hold a hearing on H.R. 5292, the “Flexible Funding for Child Protec-
tion Act of 2000.” The hearing is being called in lieu of the Subcommittee markup
originally scheduled for Wednesday, September 27, 2000. The hearing will take
place on Tuesday, October 3, 2000, in room B-318 Rayburn House Office Building,
beginning at 10:00 a.m.

In view of the limited time available to hear witnesses, oral testimony at this
hearing will be from invited witnesses only. Witnesses will include State adminis-
trators of child protection programs, child advocates, and researchers. However, any
individual or organization not scheduled for an oral appearance may submit a writ-
ten statement for consideration by the Committee and for inclusion in the printed
record of the hearing.

BACKGROUND:

In 1980, Congress passed legislation that created a program of Federal support
for child protection programs conducted by State and local governments. The legisla-
tion created two major programs: a capped grant program under Title IV-B of the
Social Security Act that gave States flexibility in providing treatment for families
and children involved in abuse or neglect as well as services for foster and adoptive
families; and a series of open-ended entitlement programs under Title IV-E that
help States operate their foster care and adoption programs for children who have
been removed from their families. The funding for the IV-B grant program has
grown very little since 1980 while the IV-E program has grown rapidly. The empha-
sis in Federal funding may appear unintentionally to be on maintaining children in
out-of-home care, and not on providing services so that children can be either safely
returned to their families or adopted in timely fashion.

As a result, there is now interest in increasing the amount of flexibility States
have in using their IV-E dollars. On September 26, 2000, Chairman Johnson intro-
duced H.R. 5292, a bill that would provide flexible funding demonstrations to deter-
mine whether providing States with flexible funds for child protection has an effect
on caseload levels, enhances availability and use of services, efficiency of service de-
livery, and child safety, permanency, and well-being. The goal is to find ways to
allow States to use the IV-E dollars for prevention and treatment as well as out-
of-home placement.

The bill includes three options that would increase flexibility in State use of Fed-
eral IV-E dollars. In the first approach, States would negotiate a baseline of ex-
pected spending with the Secretary of the U.S. Department of Health and Human
Services. States would then receive the exact amount of money specified in the base-
line in quarterly payments and would be free to spend the dollars on any child pro-
tection activity including prevention, treatment, and out-of-home care. However,
States could return to the IV-E program of open-ended funding at the start of any
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fiscal year. In the second approach, States would also negotiate a baseline. In this
case, however, States would identify a specific intervention program expected to
save money by reducing out-of-home care or by other means. If the program does
save money, the savings could be transferred out of the IV-E program into the IV—
B program where States would have more flexibility in using the funds for preven-
tion and treatment. The third proposal would strengthen the current waiver author-
ity for child protection programs in the Social Security Act, especially by allowing
permanent waivers.

States have already shown their interest in flexible Federal funding by taking ad-
vantage of Federal legislation enacted in 1993 that provides them with the oppor-
tunity to obtain waivers from Federal child protection law. Several States are now
conducting waiver programs to test whether they can use the greater flexibility per-
mitted by waivers to improve their child protection programs. Other States have
simply moved ahead on their own with new methods of financing child protection
services.

In announcing the hearing, Chairman Johnson stated: “We must do everything we
can to promote safe and loving homes for children. However, current law provides
open-ended entitlement dollars for putting children into foster care, but limits the
amount of money for treating at risk families and providing services to children. I
believe we must find ways to allow States to flexibly use Federal funds to enhance
the availability and use of services and to promote the safety, permanency, and
well-being of these vulnerable children.”

FOCUS OF THE HEARING:

The hearing will provide an opportunity for witnesses to give their reactions to
H.R. 5292.

DETAILS FOR SUBMISSION OF WRITTEN COMMENTS:

Any person or organization wishing to submit a written statement for the printed
record of the hearing should submit six (6) single-spaced copies of their statement,
along with an IBM compatible 3.5-inch diskette in WordPerfect or MS Word format,
with their name, address, and hearing date noted on a label, by the close of business,
Tuesday, October 17, 2000, to A.L. Singleton, Chief of Staff, Committee on Ways
and Means, U.S. House of Representatives, 1102 Longworth House Office Building,
Washington, D.C. 20515. If those filing written statements wish to have their state-
ments distributed to the press and interested public at the hearing, they may de-
liver 200 additional copies for this purpose to the Subcommittee on Human Re-
sources office, room B-317 Rayburn House Office Building, by close of business the
day before the hearing.

FORMATTING REQUIREMENTS:

Each statement presented for printing to the Committee by a witness, any written statement
or exhibit submitted for the printed record or any written comments in response to a request
for written comments must conform to the guidelines listed below. Any statement or exhibit not
in compliance with these guidelines will not be printed, but will be maintained in the Committee
files for review and use by the Committee.

1. All statements and any accompanying exhibits for printing must be submitted on an IBM
compatible 3.5-inch diskette WordPerfect or MS Word format, typed in single space and may
not exceed a total of 10 pages including attachments. Witnesses are advised that the Com-
mittee will rely on electronic submissions for printing the official hearing record.

2.Copies of whole documents submitted as exhibit material will not be accepted for printing.
Instead, exhibit material should be referenced and quoted or paraphrased. All exhibit material
not meeting these specifications will be maintained in the Committee files for review and use
by the Committee.

3.A witness appearing at a public hearing, or submitting a statement for the record of a public
hearing, or submitting written comments in response to a published request for comments by
the Committee, must include on his statement or submission a list of all clients, persons, or
organizations on whose behalf the witness appears.
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4.A supplemental sheet must accompany each statement listing the name, company, address,
telephone and fax numbers where the witness or the designated representative may be reached.
This supplemental sheet will not be included in the printed record.

The above restrictions and limitations apply only to material being submitted for printing.
Statements and exhibits or supplementary material submitted solely for distribution to the
Mﬁmbfgrs, the press, and the public during the course of a public hearing may be submitted in
other forms.

Note: All Committee advisories and news releases are available on the World
Wide Web at “http:/waysandmeans.house.gov.”

The Committee seeks to make its facilities accessible to persons with disabilities.
If you are in need of special accommodations, please call 202—225-1721 or 202—-226—
3411 TTD/TTY in advance of the event (four business days notice is requested).
Questions with regard to special accommodation needs in general (including avail-
ability of Committee materials in alternative formats) may be directed to the Com-
mittee as noted above.

Chairman JOHNSON. As many of you know, I have been working
for well over a decade to give States greater control over the Fed-
eral resources we provide to them to battle against child abuse and
neglect. I recognize that the current structure of Federal funding,
which includes capped and relatively small resources for prevention
and treatment as contrasted with open-ended and rapidly-growing
entitlement funds for out-of-home placements, has achieved the
very worthy purpose of leading to big increases in Federal spending
on child protection, but we are spending most of our money on out-
of-home care.

Here is the essence of the proposals I have been making for
many years. Give States exactly the same amount of money they
would get under current law. Depending on the State and the time
period, this amount would almost always increase every year,
sometimes substantially. Then let the States decide whether to
spend the money on prevention, treatment, court procedures, out-
of-home care, or any other of the scores of worthy purposes.

Let me tell you why I think this approach would be better than
current law. Once we provide financial incentives for States to keep
children out of foster care or to minimize the length of time they
spend in foster care, I believe States will take three actions.

First, they will do a better job of preventing the removal of chil-
dren from homes, and we now frankly have lots of evidence to sup-
port this belief.

Second, they will increase the quality of their casework and the
efficiency of their administrative procedures. The result will be that
when States do remove a child from her home, States will take
much less time than currently to push the case to a decision about
permanency, whether that means the child is returned home or the
parental rights are terminated.

Third, States will increase their use of adoption, even above the
current very high level.

Let me assure everyone with a concern with the nation’s child
protection system that I have never been interested in saving Fed-
eral money with my flexible funding proposals. In fact, not only do
States receive all the money they have coming, including projected
spending increases, but the Congressional Budget Office has con-
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sistently scored my proposals as putting additional Federal dollars
into the child protection system. In fact, that has been one of the
problems. They score my bill as a coster. You ought to be for that.

In the past, I have been constructively criticized by Democrats
and child advocates for endangering the major source of funding
growth in the Federal child protection system and for placing chil-
dren at risk. I have never doubted the sincerity or usefulness of
these criticisms. In fact, over the years, I have made many perfect-
ing changes to my basic proposal to respond to these criticisms.

I believe the proposal we introduced last week responds to all the
important problems raised by critics of my earlier legislation. All
of the child protections of current law are preserved. The two fund-
ing flexibility proposals are confined to a maximum of ten dem-
onstration States, which will allow a fair test of whether States can
use the funding flexibility to good effect.

And above all, we have developed two mechanisms, one with ex-
tensive help from the American Public Human Services Associa-
tion, to protect the open-ended entitlement while simultaneously
allowing much greater flexibility in State use of Federal resources.
And equally important, given the research funds in my bill, we are
nearly certain to learn a great deal about how States react to the
new funding flexibility and whether they are, in fact, able to ad-
vance a child’s safety, permanency, and well being.

We received several frantic calls that because our bill replaces
the current Section 1130(a) of the Social Security Act, we are re-
pealing the Suter provision we worked so hard to enact several
years ago. Let the record show that the Suter provision was mis-
takenly put into two sections of the Social Security Act. Once our
bill replaces the Suter provision in Section 1130(a), it will still have
a comfortable home in Section 1123, where I expect it will live a
long and useful life.

I fervently hope that we would be able to enact our funding flexi-
bility proposal in the 106th Congress, but I am realistic and I now
have concluded that the stars are not yet in the correct alignment
to allow this proposal to pass both houses of Congress and be
signed by the President. I held this hearing today because I want
to create a permanent record that this bill is well worth enacting
and it will lead to a new era of protecting our nation’s most vulner-
able children. In fact, hopefully, with Ben Cardin’s help, we will be
back in this room in February marking up this legislation and find-
ing a way to push it through the Senate into public law.

Finally, I thank all the State officials, members of Congress, and
child advocates who have worked so hard to help us improve this
proposal. The American Public Human Services Administration,
under the inspired leadership of Bill Waldman, deserves a special
note of thanks. I think that because of the tireless and sustained
efforts of all those who have helped with this bill, we are very close
to bipartisan agreement on a new vision of child protection.

I would also like to say personally that if you go back to the first
time I introduced this legislation in the late 1980s, you will see
that under it, States would have gotten more money than they are
currently getting. It really is a tragedy that because of fear we
were unable to pass this legislation that would have given children
hope in America. I say that very, very seriously. We have in this
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bill mechanism that allows States to realize dollars in the future
that they may not now qualify for or if they have an unexpected
change in the number of children eligible for foster care they can
go back to the old entitlement process. I believe the mechanism we
have in this bill is better than the mechanism we had in the 1980s
bill.

But I really am urging the community to begin to understand
and ask themselves, can we in good conscience go forward and
predicate the majority of money for child protective services on out-
of-home placement in an era when there are major, major policy
initiatives already in place that are going to reduce the number of
children in foster care, i.e., reduce the money flowing to States.

So I think if you really are concerned about funding for child pro-
tective services, you really have to look at this bill as a very pro-
gressive and very important step forward, and I really regret that
there is not the commitment to move this through the House be-
cause I think it would put us in a much better position next session
to go the whole way. But I cannot do that alone at this time in the
year. You know that. I know that. I am utterly realistic about that.

But I do say to you, mark my words, our primary job is to see
that the States have money. They are going to need more money
for these children because they are difficult children and some are
not adoptable. These children need a much different support serv-
ice system just like in welfare. Welfare succeeds because we have
a much bigger series of services that help with the transition.

So it is a sea change we have to make. We cannot let our fear
of losing the entitlements prevent us from developing a strong
funding system to strengthen families as a whole.

So I regret that we cannot go further, but I think it is very im-
portant to set the record today, to begin to look at how far States
have already come and the remarkable things that are happening
as a result of waivers that allow this approach and also to allow
those that still have reservations to put those reservations on the
record.

Mr. Cardin?

Mr. Cardin. Thank you, Madam Chair, and thank you for the
passion you bring to this subject. This will probably be the last
hearing of our subcommittee in the 106th and let me just take a
moment, if I might, to congratulate you, Madam Chair, for an out-
standing record in this 106th Congress. I am very proud to have
been your partner in the work of this committee.

We have passed some extremely important legislation. Some has
already been enacted into law. And we hope that we will get the
other body to pass some bills before they adjourn and I think we
can be very proud of the record that you have achieved during this
Congress. You have truly put our most vulnerable first before poli-
tics and have been willing to reach out to each member of our com-
mittee, Democrat and Republican alike, and I personally thank you
for that and you should be very proud of the record of this commit-
tee.

Chairman JOHNSON. Thank you.

Mr. CARDIN. Madam Chair, your legislation that is before us
today, raises some very important issues, particularly the need for
preventive family-oriented services designed to reduce out-of-home
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placement of children. However, I believe the bill needs work in
three areas.

First, the legislation does not acknowledge a fundamental issue,
namely that new resources are needed to protect and care for our
nation’s most vulnerable children. I am not alone in coming to this
conclusion. Earlier this year, Governor Bush proposed an addi-
tional $1 billion in Federal assistance for State efforts to provide
services to families in the child welfare system. I should point out
that these proposed new funds were not contingent upon saving
money in foster care or other programs dedicated to helping at-risk
children, nor was the funding limited to only a few States.

Second, if we want to provide additional flexibility for State child
welfare programs, it seems to me that it would be wiser to modify
the existing waiver process rather than establish not one but two
new demonstration programs. This point seems particularly salient
when you consider that we have not yet fully evaluated the 30
child welfare waivers that have already been approved by HHS.
These current law waivers are testing a variety of reforms, includ-
ing providing more preventive services to families in or identified
by the child welfare system.

In fact, my home State of Maryland has had three child welfare
waivers approved by HHS, one designed to provide substance abuse
services to the parents of at-risk children, another to promote cer-
tain kinship arrangements in which family members become per-
manent guardians, and a third to test managed care payment poli-
cies for children in foster care.

My final concern about this bill is that its first section amounts
to an optional block grant for foster care and adoption programs in
up to five States. I am worried that this could be seen as a Trojan
horse which is ultimately aimed at block granting the entire foster
care system.

As a member who supported the TANF block grant, let me say
I do not support efforts to reduce the Federal presence in ensuring
protection and permanency for abused and neglected children, par-
ticularly when about half the States are under some form of court
order to improve their child welfare systems. Furthermore, it is
worth remembering that this committee endorsed the idea of in-
creased, not reduced, Federal oversight of the child welfare system
when it passed the bipartisan Adoption and Safe Families Act in
1997.

Madam Chair, as we continue to consider how to promote our
shared goal of improving the nation’s child welfare system, I urge
the committee to keep two general ideas in mind. First, we can and
should increase State flexibility, but never at the expense of State
accountability. And second, money spent helping at-risk children
live safely with their families or become adopted into a loving home
is money very well spent.

Finally, I want to thank you, Madam Chair, for postponing a
markup on this legislation. As you pointed out in your opening
statement, your intentions in holding this hearing is to establish a
record rather than trying to move legislation in this Congress. Pur-
suing consensus and bipartisanship is worth waiting for, especially
when enactment of a proposal that seeks anything less is very un-
likely at the end of a Congressional session.
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I thank you very much for convening this hearing and I also
would like to acknowledge that we have a very distinguished group
of witnesses today and I am very much looking forward to their
help as we try to sort out these issues.

Chairman JOHNSON. Thanks very much, Ben, for your kind com-
ments and for your work on this committee. We could not have pro-
duced so much good legislation without working together closely on
a lot of things, and we have done that.

I would also like to thank Nick Gwyn for his good work through-
out these two years and a special thanks to Ron Haskins, for whom
this also is a last hearing. He has been an absolute stalwart advo-
cate of children and children’s interests for many decades, and Ron,
we salute you.

[Applause.]

Chairman JOHNSON. If the panelists will come forward, please,
William Waldman, Executive Director of the American Public
Human Services Association; Wendell Primus, Director of Income
Security, Center on Budget and Policy Priorities; Fred Wulczyn,
Chapin Hall Center for Children in Chicago; Sharon Daly, Deputy
to the President for Social Policy, Catholic Charities; Robert Geen,
Senior Research Associate, Urban Institute; and the Honorable
Kathleen Kearney, Secretary, Florida Department of Children and
Families.

Some of you have testified before us in the past and we welcome
you back. Others of you are new and we thank you for being here.
Mr. Waldman?

STATEMENT OF WILLIAM WALDMAN, EXECUTIVE DIRECTOR,
AMERICAN PUBLIC HUMAN SERVICES ASSOCIATION

Mr. WALDMAN. Thank you, Madam Chair. Mrs. Johnson, Mr.
Cardin, members of the committee, I want to thank you again for
the opportunity to be here a second time to testify on this bill and
be with you.

I want to also sincerely express my appreciation for your ongoing
commitment and persistence and obvious passion on this issue. The
kind of bill you have introduced really, I think, is the solution for
a lot of issues that are wrong with the system now that will permit
the kind of flexibility with accountability that States require, and
most importantly, result in better outcomes for safety and perma-
nency for the kids that we care about.

I want to especially thank you also for the opportunity to work
with you and introduce our idea on the transferability, which I be-
lieve is the second title or component of the bill. We are proud that
that is in there.

The association that I represent, I think has a significant con-
tribution to make to this debate. They are the folks that operate
these programs 24 hours a day, seven days a week. They have the
passion, the heartache sometimes associated with that responsibil-
ity. We represent them on a fully bipartisan basis and our conclu-
sion is identical to the one that you discussed, that the current sys-
tem of financing Federal child welfare services is fundamentally
flawed because it rewards the outcomes that we want to avoid, that
it pays for the deepest end of the system.



9

Just compare the over $5 billion I think we will have spent this
last year for out-of-home care for 4(e) services as combined to the
maybe $600 million that we spend on the other side of the equation
for primary and preventive care.

We have done, as you know, some extensive work on this issue.
We have had a two-and-a-half-year bipartisan task force. We have
retained outside experts, at least one of whom is here today. We
are proud to cosponsor a forum on the Hill with advocates, staff
from both sides of the aisle to explore these areas and others. And
ultimately, what this bill provides is the balance of two items that
are necessary to make a difference, the flexibility for the State but
no step back whatsoever in the accountability for the outcomes that
have been specified and the regulations associated with that law
and the maintaining of all the Federal protections that are in pre-
vious law for children. We think that is real important.

I am also very pleased with the modifications to the waiver proc-
ess that are incorporated in this bill. Those are very, very impor-
tant. If you think about the Medicaid program, the kind of waivers
this moves towards is the kinds of waivers in the Medicaid pro-
gram that transformed it from a program that was fixed in funding
nursing homes, institutions, emergency rooms, and hospitals, and
the proliferation of those waivers really enabled home and commu-
nity-based services that not only helped contain costs, but more im-
portantly resulted in better outcomes, senior citizens able to live
their twilight years with their homes and families.

I was struck by your words at the last hearing where you kind
of challenged us to come up with something more bold. I could not
forget those, and I gave that a lot of thought. I want to just remen-
tion something I had mentioned the earlier time. In our proposal
as an association, we had come up with an idea about delinking
Federal 4(e) eligibility from the old AFDC standard of 1996. I un-
derstand when Congress passed that part of the law, it was kind
of an agreement to go back and revisit that, as well, and I hope
you would.

My view is, if you combine-our vision for this, to meet your chal-
lenge to bold, we would be to have a system where all children are
covered by eligibility, number one, that the flexibility that you have
incorporated into this bill be broadly expanded to no more than just
a few, or ten—which is significant, but only ten—and you add in
the accountability and the protections, and I think you have got a
mix of a simple program, then, with uniform clear eligibility, clear
outcomes and standards that would promote the kind of flexibility
that results in innovation and creativity that I know you are after.
So I think that might work.

I want to stop for a minute just to really commend the States for
the progress that has been made. I know you are aware that just
a couple weeks ago or so the Secretary announced the adoption of
bonuses. As you know, there has been a great increase to 42 States.
We had a 20 percent increase in the number of adoptions, up from
about 37,000-something to 46,000. And one might legitimately ask,
if States are doing so well, why do we require these additional
amendments?

I would say to you, as someone who is a former State child wel-
fare administrator and a commissioner, I think we have cleaned up
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the backlog and I think we are on the right trail, but my view is
in order to maintain, sustain, and expand this progress to keep
children safe and move towards permanency, we need the kinds of
flexibility that are inherent in your bill over time so that we are
not back here in a couple years bemoaning problems that have oc-
curred and backups in the system.

We do have several suggestions with respect to concerns on the
legislation I would like to highlight briefly. One is a limitation in
numbers. I could not agree with you more about the scoring of
these proposals. I think no matter what, whoever scores these
needs to realize the level 4(e) expenditures are going up. They have
been going up and it is not unreasonable to, as the bill provides,
suggest a baseline.

Two is that I am very concerned in the first title about the lan-
guage around the maintenance of effort provision. I think that goes
beyond the matching that is current traditionally required, that
would be continued. It even goes beyond what is required in the
maintenance of effort for welfare in the TANF bill, as well. From
my own experience, I think that this provision might throw a seri-
ous wet blanket on States’ desire to innovate because treasurers
and governors will look at this broad provision, which will be very
contentious in implementation, to identify what expenditure quali-
fies and what does not and, I think, serve to work against the pur-
poses that we are trying to achieve, as well.

I would also suggest we could limit the use of the random assign-
ment research in there, I know the bill encourages that we do that.
Many States find that onerous. It is difficult. It takes years for the
research. I am not saying we should not do that again, but I think
what the Medicaid experience did to the 1915 series of waivers per-
mitted a usually used type innovation not to have a random assign-
ment in each and every State it is assigned to. I think it would pro-
mote more participation.

I think we need, I tend to agree, we need more investment in
this field.

Chairman JOHNSON. Bill, we do have to wrap up because we
have some people who have planes to catch.

Mr. WALDMAN. I surely will. I just want to close and again thank
you. We know that our delinking proposal is difficult, it raises
issues of geopolitical issues and formulas. We would offer ourselves
to work with you, and I would say that if given the restrictions
that you put out early in terms of the schedule and everything else,
if we could do nothing else other than to expand the waivers that
you provided this time, and revisit the other parts next time, I
think we will have made some progress in this.

Thank you. It is a delight to be here again.

[The prepared statement follows:]

Statement of William Waldman, Executive Director, American Public
Human Services Association

Chairman Johnson, Congressman Cardin, Members of the Subcommittee, I am
william Waldman, Executive Director of the American Public Human Services Asso-
ciation (APHSA). I am pleased to once again have the opportunity to testify about
reforming the child welfare financing system and legislation on flexible funding for
child protection programs.

As the national organization representing State and local agencies responsible for
the operation and administration of public human service programs, including child
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protection, foster care and adoption, APHSA has a long-standing interest in develop-
ing policies and practices that promote improved performance by States in operating
these programs for our nation’s most vulnerable children and families. On a per-
sonal level, I've had a long career as an administrator of public human services, and
served as a State child welfare director for part of my career.

On behalf of State human service administrators and child welfare directors, I
want to take a moment to commend you, Madam Chairman, for your continued ef-
forts to reform the child welfare financing system and for your commitment to safe-
ty and permanency for our nation’s most vulnerable children. Your leadership and
concern for this issue have been outstanding and we know how passionate you feel
about ensuring that States have the needed flexibility to enable them to make con-
tinuous improvements to the system, while remaining accountable for the outcomes
we all want. I also want to thank you and your staff for working so closely with
APHSA over the past months on the language in the bill regarding APHSA’s trans-
ferability proposal. We appreciate the opportunity to have input into such an impor-
tant process.

Everyone involved with the child welfare system recognizes that States face seri-
ous challenges in the administration of child welfare programs. At the meeting on
flexible funding that APHSA had the pleasure of cosponsoring with your office in
May, there was broad consensus that the current Federal financing system dis-
proportionately funds the deepest and often least desired end of the system-out of
home care-that we are all striving to minimize in terms of lengths of stay and num-
bers of children. On the other hand, funding directed at activities to achieve perma-
nency, safety, prevention and early intervention are comparatively limited. As a re-
sult, the system does not support the outcomes for children and families embraced
in statute, regulation, and general public policy and practice. States need additional
flexibility to better serve children and families, and at the same time are committed
to maintaining accountability for outcomes and key protections for children.

APHSA has committed a great deal of time and resources to study and propose
alternative financing structures that will result in meaningful child welfare reform.
We convened a special task force in early 1998 to develop recommendations on re-
structuring child welfare financing. In July 1999, our National Council of State
Human Service Administrators adopted a policy resolution supporting two propos-
als-transferability and delinking. As you have recognized, one of the most serious
constraints for States is a Federal financing structure for child welfare that rein-
forces perverse incentives and that does not allow States the flexibility to implement
programs and policies that would result in the desired outcomes for children.

Flexibility in the use of Title IV-E dollars must be afforded to States so that they
can invest these dollars in the kinds of activities that are yielding success and go
to scale with innovative programs that work-activities such as subsidized guardian-
ship, performance-based contracting, post-adoption services, cross-system collabo-
rative efforts with substance abuse agencies and juvenile courts-all of which are pro-
moting more safe, stable and timely permanent arrangements for children, whether
they be adoptions, reunifications or guardianships. The transferability option we de-
veloped as included in this bill allows States the option to reinvest IV-E funding
into IV-B services, while retaining both State accountability and the entitlement
structure. We think that this transferability proposal will enable States to make the
kinds of investments in front end and post-placement services that are needed to
protect children’s safety and provide them with a variety of permanency options. Be-
cause flexibility for States is so important, we are disappointed that this option,
which holds so much potential for providing States with the tools they need to make
effective changes, is limited to only five States. We believe that any attempt to truly
reform child welfare financing must give all States the opportunity to advance cut-
ting edge child welfare programs and practices.

In addition to the transferability proposal, we believe that the following modifica-
tions to the current IV-E wavier process in the bill would go a long way towards
adding flexibility to child welfare financing:

¢ Elimination of the limitation on the number of waivers,

¢ Ability to conduct Statewide demonstration projects,

¢ Elimination of the limitation on the number of States that can receive a waiver
on the same topic,

¢ Elimination of the limitation on the number of waivers that may be granted to
a single State,

¢ Conditional authority to conduct demonstration projects indefinitely,

e A streamlined process for consideration of amendments to demonstration
projects requiring waivers and,

¢ The permissible use of historical baselines.
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These are important modifications to the waiver process. Many States that have
been interested in waivers as a tool for reform have declined to participate because
of Federal implementation limitations, and we think that these provisions will go
a long way towards fulfilling the original promise of the waivers that unfortunately
has not been realized due to overly prescriptive and rigid Federal implementation.

Let me be clear that even while the system is in serious need of reform, States
have made and continue to make tremendous strides, both as a result of the Adop-
tion and Safe Families Act (ASFA) and due to individual State initiatives. Recent
statistics have demonstrated significant State successes in increasing the number
of adoptions of children from foster care. In fact, just two weeks ago Secretary
Shalala announced that nearly $20 million in adoption bonuses, a program enacted
through ASFA, will be distributed this year to 42 States, the District of Columbia,
and Puerto Rico, for increasing the number of children adopted from foster care. The
number of States receiving bonuses is up from 37 in 1999, with each State and the
District of Columbia and Puerto Rico having qualified for funds for one or both
years of the program. HHS reported that 46,000 foster care children were legally
adopted in FY 1999, a 28 percent increase over the 36,000 adoptions in FY 1998
and a 64 percent increase over FY 1996’s 28,000 adoptions. States have been so suc-
cessful in increasing the number of adoptions that they actually earned over $50
million in bonuses. I would like to take a moment to point out that because only
$20 million has been authorized for this purpose, States were only awarded a por-
tion of the $50 million they earned. The Senate version of the Labor-HHS-Education
Appropriations bill includes an amendment by Senator Mary Landrieu (D-La.) that
increases the amount of the adoption bonuses to $56 million. I want to thank you
Mrs. Johnson for your support on adoption bonuses in the past and ask for the con-
tinued support from members of the subcommittee for increased authorization and
appropriations for adoption bonuses so that States will receive the rewards they de-
serve and have this promised funding to spend on services to children. In order to
ensure that this improvement and innovation is sustained and expanded, we must
remove barriers to optimal performance.

In response to your call at the July hearing for us to think more broadly and bold-
ly on these issues, I would like to take this opportunity to expand a bit on APHSA’s
other proposal to reform child welfare funding-delinking IV-E eligibility from
AFDC. Delinking eliminates the IV-E eligibility link to the old AFDC program, pro-
viding Federal matching funds for all children in foster care or receiving adoption
assistance, rather than just covering those who are from poor families of origin.
Good public policy calls for a Federal commitment to all children in foster care, as
well as eliminating a complex and outdated eligibility determination process that is
a costly and onerous administrative burden on States, and that takes time and re-
sources away from serving children and families. This change would require a new
funding scheme which has difficult and contentious geopolitical implications.
APHSA would like to work with Congress and the Administration to craft a
delinking proposal that would be equitable to States and enable a true Federal-
State partnership.

While we are thankful for your efforts to reform the financing system, and appre-
ciate your including the concept of transferability in your legislation, we have some
concerns about particular aspects of the bill. In addition to concerns regarding the
limit on the number of States that can participate in these demonstrations that I
mentioned earlier, we have some additional concerns.

With respect to the consolidated grant option, I would like to note APHSA’s strong
objection to the proposed maintenance of effort requirement (MOE). The new man-
date is quite different in design from the TANF block grant MOE. Let me be clear.
We believe that in exchange for greater flexibility in the use of IV-E funds, it is
reasonable to require States to maintain their historic State IV-E match. However,
we believe that it is simply unjustified to require States to maintain their child-wel-
fare related expenditures under TANF, Social Services Block Grant, and the Medic-
aid program and in hundreds of State or locally funded programs. The requirement
is far too expansive and imposes a burden disproportionate to the flexibility that the
IV-E block grant may provide. Inclusion of this MOE as part of this option may
well have the effect of discouraging States from taking advantage of much-needed
flexibility. We urge you to revise this requirement.

With respect to the provision requiring national evaluation as it relates to the two
sets of flexible funding demonstrations, we are concerned that the encouragement
of the use of random assignment will have the effect of limiting States’ ability to
pursue these demonstrations Statewide and will constrain full implementation
across a State’s caseload. The requirement for random assignment in the current
waiver program has been significantly limiting, and, in fact, you seek to mitigate
this in the Title II Waiver Modifications provisions. We urge you not to create the
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same problem in these new demonstrations as you simultaneously address that
problem in the current waiver program.

Many States have innovative ideas they are ready to pursue in child welfare and
system reform. However, they will not be able achieve significant reform if they are
not allowed the flexibility to make these programs reality. Significant restructuring
of Federal child welfare financing is crucial for providing the child welfare system
with the capacity it needs to be accountable in terms of the outcomes of safety and
permanency that are now required by law, and flexibility in Federal financing would
support the strides States are making toward improving the system.

But, increased flexibility alone will not be enough for States to reach desired out-
comes for children. In addition to making investments through better spending of
existing resources, I am convinced that States also need additional Federal invest-
ments in child welfare services. Both reinvestment and new investment are needed
if we want to meet the increased demands, expectations and capacity needs these
systems are facing. It is time for the Federal Government to fully share in the com-
mitment of preventing child abuse, keeping children safe and moving them towards
permanency as expeditiously as possible.

Unfortunately, given the limited amount of time on the Congressional schedule
for the rest of this year and the unpredictability of the legislative process, it is un-
clear that comprehensive child welfare reform will be achievable this session. In
order to better serve the children for whom they are responsible, the immediate
needs of State public agencies must be addressed as soon as possible. I encourage
you to help States now by implementing Title II of the legislation—modifications to
the current waiver system, as well as the increased adoption bonuses as part of the
Labor-H appropriations bill in this session of Congress.

We would like to work with you and all the members of the subcommittee to rise
to your challenge of broader system reform. I also want to again extend the offer
to work with you on legislation that would delink Title IV-E from AFDC, as it is
long past due to address this complicated look-back provision established in the
1996 welfare reform law. The provision was meant simply to be a short term solu-
tion, and was enacted with the promise that it would be addressed at a later time.
That time is now.

Madam Chairman, I want to thank you again for taking the lead on this impor-
tant issue and we appreciate the opportunity to work with you.

—

Chairman JOHNSON. Thank you very much. I am going to have
to keep it at five minutes the first time through and then we will
be able to come back through questions to have some discussion
amongst panelists thereafter.

Wendell?

STATEMENT OF WENDELL PRIMUS, DIRECTOR OF INCOME
SECURITY, CENTER ON BUDGET AND POLICY PRIORITIES

Mr. Primus. Madam Chair and Congressman Cardin, thank you
for the opportunity to testify on child welfare legislation. Let me
just say at the outset that I agree wholeheartedly with the com-
ments that Congressman Cardin made. I think you have estab-
lished a good record and Ron, in particular, has been a joy to work
with over the past year on child support legislation. I even noted
that the New York Times said it is one of the five things that ought
to get done this year. So I hope you can convince the other body
to move forward on that important legislation.

Mr. CARDIN. I do not know whether that helps us or hurts us.

[Laughter.]

Mr. PriMUS. I appreciate your continuing efforts to call attention
to the system and its shortcomings and the goals you have ad-
vanced in H.R. 5292. Federal funding patterns for child welfare
services over the last 20 years clearly demonstrate the need for ad-
ditional funding, as well as the need for additional flexibility. Only
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28 percent of those children who meet the more stringent definition
of child maltreatment, the harm standard in the third national in-
cidence study, had been investigated by child protective services,
and nationally, only half of those children actually receive services,
and in some States that is as low as one-quarter of the cases where
an investigation has substantiated an incidence of child neglect and
that child receives services. I think that makes the case for addi-
tional funding.

I am pleased that H.R. 5292 includes the child protection provi-
sions and it keeps the entitlement. And also, the other important
protection is the strong maintenance of effort that you have at-
tached to the consolidation of grants pilot. This MOB is essential
to assure that overall funding for child welfare services does not
decrease. The MOB language contained in your bill recognizes that
every State’s child welfare spending is a unique mix of Federal,
State, and local funds. It recognizes that Federal funds may fluc-
tuate from year to year. It gives States flexibility to count expendi-
tures made by other agencies, such as substance abuse treatment
or mental health.

I realize that this is a very sensitive issue with States, but under
TANF, supplementation did happen, and not because any one offi-
cial thought it was a good idea. The supplementation that occurred
in Wisconsin under TANF did not happen because the governor
proposed it. Rather, it happened in the give and take of the State
legislative process and competition with other State spending prior-
ities. And the additional provisions that require careful monitoring
and evaluation of the impact of the pilots is also extremely impor-
tant. I believe that the MOB provision that you apply to the con-
solidation of grants pilot should also be applied to the transfer of
funds pilot.

Although I agree with the goals of H.R. 5292, I believe that a
simpler and more direct way of providing additional funding to
States would work much better. These pilots are really predicated
on the assumption that the CBO baseline for mandatory 4(e)
spending was growing too rapidly and many felt this growth would
never materialize. In essence, both types of pilot projects were in-
novative attempts to take advantage of this budgetary situation
and convert what were perceived by some to be bloated projections
into real dollars for funding prevention services under child wel-
fare. I could not agree more.

But while some of this growth may be excessive, States do have
an incentive to constrain costs in 4(e). They match it. And I do not
believe that States are intentionally placing too many children in
4(e). I also believe that the amount of money a State receives
should not depend upon projections negotiated between Federal
and State bureaucrats. These projections are likely to be wrong and
probably will not reflect a State’s true need for funding. And I
think cost considerations should not guide decision making at the
front lines. What is in the best interest of the child should be the
primary criteria.

By fixing the amount of funds a State receives, it implies that
States should bear all the costs of any additional children that
need to be served, and frankly, State child welfare administrators
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do not control entries into their system. They do have some extent
over the length of time, but not the entry.

My primary argument is that a more direct and simpler method
of providing additional funds to States—you could do it like you did
under ASFA or setting up a pool of funds for States to compete—
either of these approaches seem preferable to the funding mecha-
nism in H.R. 5292.

I also think you need to do a comprehensive review of the entire
system. Substance abuse is often a factor in cases of child neglect.
I think an important component is the coordination between these
two systems. I think you should also look at the bills that improve
the capacity of courts.

And shortly after I became staff director way back in 1991, I was
amazed to learn that 4(e) was not a universal program. If a child
is a victim of abuse or neglect to such an extent that a State court
declares that the child must be removed from the home, why
should the Federal Government deny funding to States for those
neglected or abused children? The States do not have that choice.
And furthermore, it costs us money to make that administrative
determination.

So in conclusion, Madam Chair, I strongly agree with your last
statement at the prior hearing that we need to be bolder. I would
urge that you develop a broad consensus on how the Federal in-
volvement in the child welfare system should change. I would urge
this subcommittee to work over the next several months, and your
staff, to conduct a comprehensive review of the entire system to ad-
dress concerns raised by this panel and at your hearing in July, de-
velop a much bolder plan that revamps the Federal role in the
child welfare system, increases Federal funds significantly, and
then convince the new administration that this should be an impor-
tant priority for Congress and the nation. Thank you.

[The prepared statement follows:]

Statement of Wendell Primus, Director of Income Security, Center on
Budget and Policy Priorities

INTRODUCTION

Madam Chairman and Members of the Subcommittee on Human Resources:

Thank you for the opportunity to testify on child welfare legislation, specifically
H.R. H.R. 5292, the Flexible Funding for Child Protection Act of 2000.! My name
is Wendell Primus and I am Director of Income Security at the Center on Budget
and Policy Priorities. The Center is a nonpartisan, nonprofit policy organization that
conducts research and analysis on a wide range of issues affecting low-and mod-
erate-income families. We are primarily funded by foundations and receive no Fed-
eral funding.

The child welfare system serves the nation’s most vulnerable children. These are
children who are neglected or abused by their parents. Unfortunately, substance
abuse is often a contributing factor to this sad state of affairs. The workers at the
front lines must confront these stark realities day after day and make tough deci-
sions such as whether to remove a child from the home because the safety of the
child is at risk, whether to reunite children with parents because the parent has
made progress in once again being able to care for their children, and whether to
terminate parental rights. These decisions in many instances must be ratified by a
court system. I appreciate the work and wisdom of these front-line workers and ef-

1T want to acknowledge and thank MaryLee Allen of the Children’s Defense Fund and Rut-
ledge Hutson of the Center for Law and Social Policy for the significant contributions they made
in the preparation of this testimony. However, neither they nor their organizations should be
held responsible for the recommendations and analysis outlined in this testimony.
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forts it takes by States and local governments to achieve a well-functioning child
welfare system.

Madam Chairman, I also appreciate your continuing efforts to call attention to
this system and its shortcomings, your leadership in important child welfare re-
forms over the years, including the recently enacted Foster Care Independence Act,
and finally for the goals you have advanced in H.R. 5292. I am in full agreement
that States need additional funding and flexibility to operate their child welfare sys-
tems, and that States should be able to receive Federal assistance for all children
under their child welfare systems. Your leadership has helped us find new ways to
keep children safe and move them to adoptive families.

I hope now that we can build on the recent bipartisan improvements made in
child welfare and in child support as well. Therefore, I would urge the Subcommit-
tee to wait until early next year to pass legislation and to develop a broad consensus
on how the Federal involvement in the child welfare system should change. There
is no compelling reason this legislation needs to be enacted this year. As I will out-
line below, a much more comprehensive review of the entire system is needed. More
Federal funding of the child welfare system is needed. Both major Presidential can-
didates, particularly Governor Bush, have recognized this need. In light of the Fed-
eral budget surpluses, I would urge that this Subcommittee work over the next sev-
eral months to conduct a comprehensive review of the entire system to address con-
cerns raised by this panel and at your hearing in July, develop a much bolder plan
that revamps the Federal role in the child welfare system, increases Federal funding
significantly, and convince the new Administration that this should be an important
priority for Congress and the nation.

MORE FEDERAL FUNDING AND FLEXIBILITY ARE NEEDED

Federal funding patterns for child welfare services over the last 20 years clearly
demonstrate the need for additional funding as well the need for more flexibility.
Currently, the Safe and Stable Families portion of IV-B is funded at $295 million,
and the Child Welfare Services Program is authorized for $325 million but appro-
priations total only $292 million. CAPTA and the Community Based Family Re-
source Program add an additional $100 million. These amounts are all relatively
small and have grown little in the past 20 years. Compare this to the $5.0 billion
we spend on IV-E foster care and adoption payments, and related training and ad-
ministrative costs, in fiscal year 2000.

The gap between out-of-home spending and prevention monies is huge and grow-
ing. For example, assuming that the two Title IV-B programs were level funded and
targeted, the amount of Federal spending for prevention services (adjusted for infla-
tion) will decline by 37 percent per child in IV-E while out-of-home spending will
grow by 22 percent between 1989 and 2004 based on CBO projections. Rob Geen’s
work at the Urban Institute shows that for every $1 a State spends on prevention,
child protective services and case management services, they spent more than $3
covering out-of-home placements, adoption, and administrative costs.2

There is evidence that there are insufficient services to children who need them.
Only 28 percent of those children who met the more stringent definition of child
maltreatment (the “Harm Standard”) in the Third National Incidence Study had
been investigated by child protective services agencies.? Recall Judge Kathleen
Kearny’s testimony before this Subcommittee on July 20th that of the 38 percent
of child abuse hotline calls whose allegations were investigated and unsubstan-
tiated, one-third were subsequently reported for new allegations of abuse that were
substantiated. Nationally, only slightly more than half of those children whose cases
are substantiated receive services beyond the investigation. This percentage varies
widely by State but most States fall between 25 and 75 percent.

Such figures imply that in some States, the State provides additional services in
only one-quarter of cases where an investigation has substantiated an incidence of
child neglect or abuse. Many States lack the capacity to provide necessary front end
services. This is not just a matter of not having the funding; some States do not
have the service providers to offer services, particularly in the area of substance
abuse treatment. These States will not be able to take advantage of the flexible
funds until such capacity can be developed. H.R. 5292 does not help to create that
capacity because no additional monies are available for capacity-building.

2The Cost of Protecting Vulnerable Children: Understanding Federal, State, and Local Child
Welfare Spending, The Urban Institute, 1999.

3Third National Incidence Study of Child Abuse and Neglect: NIS-3, National Center on
Child Abuse and Neglect, September, 1996.
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In his testimony before this Subcommittee on July 20th, Bill Waldman, Executive
Director of the American Public Human Services Association, said that “the system
needs additional investments in child welfare services [and] these investments come
in two ways.” The first is new investments, the second is “better spending of exist-
ing resources.” He concluded that both are needed and I agree. Yet, the money for
new investments should not be contingent on reduced caseloads and the timing of
these two approaches in relation to providing additional child welfare services is
critical. Redirecting resources will not be sufficient until we provide child welfare
programs with additional resources for new investments.

Relative to other Federal-State partnership programs like child support, Medicaid
or TANF, the Federal Government provides substantially less financing to the child
welfare program. Based upon Census data, the number of children living with nei-
ther natural parent or adoptive parents increased from 1.8 million in 1989 to 3.0
million in 1998, a 67 percent increase. Only a small percentage of these children
are currently being served under the child welfare system. I realize that not every
child not living with either parent needs to be served by the child welfare system,
but this fact does demonstrate the need for additional funding and raises questions
about the extent and coverage of the child welfare system.

PROTECTIONS, ENTITLEMENTS, AND MAINTENANCE-OF-EFFORT REQUIREMENTS IN H.R.
5292

H.R. 5292 is one way to provide additional funding and flexibility to the States
administering the child welfare system. H.R. 5292 provides States more flexibility
in the use of their IV-E funds so that they can provide more front-end services rath-
er than spending money on out-of-home placements.

I am pleased that H.R. 5292 as introduced includes a number of provisions to help
ensure that children get the quality care that you intend, and that Federal funding
for child welfare is not diverted to other spending priorities. Regardless of the fund-
ing mechanism chosen, it is important that these provisions are included. I would
like to highlight several provisions that have been significantly strengthened in the
bill as introduced, and I appreciate the attention your staff has given to these im-
portant concerns.

Protections and Entitlements

It is critically important to be clear that the protections and entitlements avail-
able to children under current law will be maintained in these new pilots and I be-
lieve that your bill does that. The existing Child Welfare Waiver Demonstration Pro-
gram that you championed maintains both the protections and entitlement, and
similar language is used in H.R. 5292.

Maintenance of Effort

Another important protection in H.R. 5292 is the strong maintenance of effort
(MOE) provision that you have attached to the “Consolidation of Grants” pilot. A
strong MOE provision is essential to ensure that overall funding for child welfare
services does not decrease once States have increased flexibility in the use of their
funds. There is a broad consensus that child welfare funding should not be reduced
given the unmet needs that remain. The MOE provision for the “Consolidation of
Grants” pilot requires States to maintain total child welfare spending from all
sources, Federal, State and local, and thus ensures that funding for child welfare
services will not decrease during the operation of the pilots.

Before making a case as to why this same MOE provision should be applied to
the “Transfer of Funds” pilot, let me emphasize several of its important characteris-
tics:

¢ The MOE language recognizes that in every State child welfare spending is a
unique mix of Federal, State, and local funds. By requiring the maintenance of Fed-
eral, State, and local spending, States are treated equitably in the effort they must
{)nalli{e to ensure that dollars for children in the child welfare system are not cut

ack.

¢ The MOE language recognizes that Federal funds may fluctuate from year to
year and specifically allows States to adjust their spending baseline when Federal
child welfare spending is decreased.

¢ The MOE language gives States flexibility to count expenditures made by other
agencies, such as substance abuse treatment or mental health agencies, on behalf
of children and families in the child welfare system, when new investments are
made by these agencies.

¢ The MOE language also gives States leeway in complying with the MOE re-
quirement. It takes into account the fact that expenditures within a State may fluc-
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tuate some from year to year and therefore only holds States accountable for main-
taining their effort based on a two year rolling average.

¢ The MOE requirement gives State child welfare agencies leverage in budget dis-
cussions. The potential penalties created by the provision make it easier for States
to maintain spending for child welfare and thus enhance the likelihood that the
demonstration will enhance access to services and improve outcomes for children
and their families.

If the Federal Government makes available more funding for child welfare, a
State should not be allowed to spend less than it otherwise would have. In most
cases, the baseline that would be agreed upon between the Secretary and the State
would assume that the State is increasing State expenditures. The State should be
required to maintain this level of effort. I realize this is a very sensitive issue;
States and State officials take umbrage in requiring a MOE because there is an im-
plicit assumption that the States would lower their own spending when the Federal
Government increases their spending on a particular program -an assumption that
they insist would not happen.

But under TANF it has happened, and not because any one official thought it was
a good idea. The supplantation that occurred in Wisconsin under TANF did not hap-
pen because the Governor proposed it. Rather it happened in the give and take of
the State legislative process and competition with other State spending priorities.
A strong MOE requirement is needed because States have many other important
spending priorities (e.g., education, transportation, and nursing homes), and extra-
neous forces can reduce State spending on child welfare services. A strong provision
is critical to this bill because it gives States an important tool which will enable
C{lild welfare administrators to insure that spending on their program does not de-
cline.

Monitoring and Evaluation

The addition of provisions in H.R. 5292 that require careful monitoring and eval-
uation of the impact of the pilots is also extremely important. It is essential that
we know from the beginning what specific services and activities States plan to pro-
vide with these more flexible funds. You have required a description of services in
States’ initial plans, but also recognized that plans may change during the course
of a demonstration and put a process in place for States to amend their plans when
necessary. The national evaluation will provide useful information on how the eval-
uation has enhanced the availability and use of services as well as child safety, per-
manency, and well-being. I am very pleased with how these provisions have evolved.

TECHNICAL CHANGES

Before moving on to a discussion of the bigger picture, I wanted to spend just a
few more minutes highlighting a couple important questions about H.R. 5292 as in-
troduced.

Maintenance of Effort for the “Transfer of Funds” Pilots

As T alluded earlier, I am very concerned that H.R. 5292 does not apply the same
MOE provision to both of the pilots. I believe the MOE provision that applies to the
“Consolidation of Grants” pilots should also be applied to the “Transfer of Funds”
pilots. To participate in the Transfer pilots, a State should be required to maintain
its overall level of spending for child welfare services. It should not be permitted
to use the flexibility of this demonstration to supplant or reduce existing spending.

As drafted, the MOE provision that applies to the Transfer pilots in H.R. 5292
permits States to supplant current child welfare spending with their new flexible
dollars and also allows States to reduce total spending on child welfare services if
their foster care caseloads decline. Under the Transfer pilots, a State will negotiate
an anticipated baseline of IV-E foster care maintenance and/or administrative
spending. If the State submits claims totaling less than that baseline amount for
IV-E foster care expenditures, it is permitted to use the “freed up” amount, the dif-
ference between the baseline and actual claims, for any child welfare services which
help achieve the purposes of the bill.4 However, to receive those “freed up” funds,
the State must meet a MOE requirement.

It is not clear to me from the bill what the intention is behind the MOE require-
ment in the Transfer pilots. Does it require a State to maintain its State effort at
the level that would be necessary to claim the full amount in the State baseline?

4The State must use the funds consistently with the plan filed as part of its application for
the demonstration (subsection (c)(1)(B)), however, the State can amend this plan at any time
as long as the amended plan is consistent with the provisions of the bill (subsection (d)).
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For example, if its IV-E match is 50 percent, must it agree to keep State spending
at a level that is at least equivalent to 50 percent of the total State baseline?5 Or,
alternatively, do States have the ability to spend only a portion of their “freed up
funds” and as a result only maintain State funding at a level that would be nec-
essary to match that amount of expenditures? 6

While a correctly drafted provision that bases the MOE amount on the total State
baseline, rather than the amount of funds the State receives, would hold State
spending at the level anticipated in the baseline, it would not prevent the “freed
up” dollars from being used to replace other State spending for child welfare serv-
ices. For example, suppose a State negotiated a baseline of $100 million but had IV-
E claims of $80 million. It could use the $20 million of “freed up” funds to pay for
a home-visiting program or for a post-adoption services program previously funded
with State dollars. This supplantation would lead to no net gain in the funds avail-
af][‘ﬂ% toblifovide child welfare services, a result that seems contrary to the purposes
of the bill.

If the intention of the MOE provision in the Transfer pilots is to give States the
flexibility to take less than the full baseline amount (e.g. not all of the “freed up”
funds), States may find themselves unable to take advantage of “freed up” funds.
For example, a State may come to the end of the year and have $20 million in “freed
up” funds, but be unable to convince the legislature to allocate the MOE funds need-
ed to receive even a portion of those funds. The strong requirements and penalty
provisions of the MOE requirement in the Consolidation of Grants pilots would offer
much more leverage to States and increase the likelihood that the State mainte-
nance of effort amount would be provided and the availability and use of services
would be enhanced through the pilots. Thus, regardless of the intent behind the
MOE provision of the Transfer pilots, I do not believe the provision sufficiently safe-
guards child welfare spending. As I mentioned earlier, I believe the MOE provision
for the Consolidation pilots should also apply to the Transfer pilots.

However, if a decision is made to continue with a different MOE provision for the
Transfer pilots, at a minimum, the provision should require States to maintain a
level of spending equivalent to the State match for the total amount of State base-
line and the provision should contain non-supplantation language similar to that in
the Safe and Stable Families Program and the Chafee Foster Care Independence
Program.

Relationship Between TANF and Child Welfare MOE Requirements

It is possible that some additional modifications may be needed in this MOE pro-
vision. For example, some concerns have been raised that this provision may effec-
tively create an earmark within the TANF program for child welfare spending in
those States that have already been spending TANF dollars on child welfare. We
need to address this issue to ensure that States continue to have full flexibility in
the use of their TANF dollars.

Clarifying Activities for Which the Funds will be Spent in the Transfer Pilots

As T have described earlier, we applaud the language in the Consolidation pilots
that requires that the plan include a description of each activity for which any of
the amounts would be expended. I recommend that same language be in the plan
for the Transfer pilots, and expect that it was a technical error that it was not.

Suter Language

Under current law, the “Suter language” in the section on the Effect of Failure
to Carry Out State Plan in the Social Security Act is in two places. I understand
from conversations with Subcommittee staff that the removal of the Suter language
from section 1130A of the Social Security Act was only an effort to remove the dupli-
cative language in the Act and that there was no intention to remove the Suter lan-
guage. The Suter language is retained in section 112